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MMARY OF NYNEX T

In December 1995 the Commission released its NPRM in this proceeding to
address its concerns about LEC-CMRS interconnection charges. The NPRM sought
comments and information relating to certain inquiries and tentative conclusions, the
most significant of which was that the Commission should. on an interim basis, mandate
a *bill and keep” compensation arrangement between these carriers.

The NPRM has now been surpassed by the enactment in February of the
Telecommunications Act of 1996. As recognized by the Commission itself in a
Supplemental NPRM. this landmark legislation significantly affects LEC-CMRS
interconnection issues. In fact, it addresses the same concerns stated by the Commission
and provides both the principles and procedures that will now govern these
relationships. Specifically. Sections 251 and 252 of the 1996 Act provide for good faith
negotiations, reciprocal compensation. cost-based (or cost “surrogate”-based) rates that
are non-discriminatory in nature, embodied in publicly-filed contracts, mutually agreed-
upon by the carriers (or arbitrated by State commissions), approved by State
commissions, and reviewed for statutorv compliance by federal courts. There can be no
doubt that these principles and procedures will substantially change LEC-CMRS
interconnection charges as they currently exist.

Similarly, there can be no doubt that, whether tested against the Communications
Act historically or the new provisions of the 1996 Act, the State commissions have a

primary role in the oversight and approval of intrastate LEC interconnection charges.



There is no basis in policy or law to preempt the State commissions now in order to
mandate “bill and keep” compensation for intrastate communications. Moreover, the
specific adoption of a “bill and keep” arrangement would constitute poor economic and
telecommunications policy

The important role for this Commission is to establish the principles for
interconnection as it conducts its [nterconnection Proceeding and to move swiftly to
review interstate LEC interconnection charges in its imminent Access Charge Reform
Proceeding. It should terminate this NPRM and reject outright any invitation to
establish charges in this proceeding on a preferential or piecemeal basis. Although well-
intended. the establishment of ad ho¢ charges herein will distort pricing signals and
incent uneconomic carrier conduct in the development of new systems and “rate
arbitrage™ that will be far more difficult to correct later.

The Commission has indicated that it is considering three models for its
leadership in this area. NYNEX believes that, by terminating the NPRM and focusing
its efforts on these two proceedings, the Commission can most effectively lead by
adopting “a federal interconnection policy framework ... with respect to interstate
services” and by serving “"as a model for state commissions considering these issues

with respect to intrastate services.”
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Radio Service Providers

NYNEX CO S

The NYNEX Companies (“NYNEX™' hereby submit their Comments in response to
the Notice of Proposed Rulemaking (“NPRM™). released January 11, 1996. in the above-
referenced proceedings. and to the Order and Supplemental Notice of Proposed Rulemaking
(“S-NPRM"™). released February 16. 1996. Importantly. it is of greatest significance that the
S-NPRM acknowledges that the recent passage of the Telecommunications Act of 1996 (1996
Act”) may impact the tentative conclusions of the NPRM and should be considered by the
parties and the Commission. In fact. the legislation has a profound impact. effectively

establishing the new procedures and principles that will govern LEC-CMRS interconnection in

' The NYNEX Companies are New England Telephone and Telegraph Company (“NET™) and

New York Telephone Company ("NYT™)
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the future. 47 U.S.C. 99251-252. Thus. it fundamentally obviates the continued vitality of

this rulemaking.

Nevertheless. the Commission has requested comment on numerous tentative

conclusions and inquiries in the NPRM, issued betore the passage of the 1996 Act. The

Commission has asked the parties to structure their comments to follow a “preferred

outline” (NPRM 9133). Both because of its profound effect on the NPRM and because it
was not contemplated therein. NYNEX will first address the 1996 Act as requested in the
S-NPRM (Section I. below). and thereafter will tollow the requested outline in addressing

the NPRM conclusions and inquiries (Section I1. General Comments et. seq.)’

*  NYNEX has also provided expert economic analysis of these issues by Dr. William Taylor, Senior
Vice President at National Economic Research Associates, Inc. ("NERA™). See “Taylor Affidavit”
attached as Exhibit “A™
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L. T 996 ACT OBVIATES ANY N FORT

This rulemaking proceeding arises from the Commission’s concerns “‘that existing
general interconnection policies may not do enough to encourage the development of
CMRS, especially in competition with LEC-provided wireline service.” In response to
these concerns, the NPRM announces tentative conclusions concerning “the policy issues

involved in establishing compensation arrangements for LEC-CMRS interconnection.”

That is, the NPRM states that:*

(1) “in order to ensure the continued development of wireless services as a
potential competitor to LEC services,” the Commission should “move
expeditiously to adopt interim policies governing the rates charged for
LEC-CMRS interconnection:™

(2)  at least for an interim period. “interconnection rates for local switching
facilities and connections to end users should be priced on a “bill and keep”
basis™ and that rates for dedicated transmission facilities connecting LEC
and CMRS networks “should be set based on existing access charges for
similar transmission facilities: ™

As background, the Commission currently requires LECs to interconnect with CMRS providers on
reasonable terms and conditions, and under the principle of mutual compensation. The Commission
has not set the charges for such interconnection, leaving that area for inter-carrier negotiation and
agreement under State jurisdiction. However. it has indicated that it will act upon complaint to
ensure that these carriers meet their common carrier obligations “to establish physical connections
with other carriers.”

NPRM 9 3.

Here the NPRM specifically seeks comments as well on “a number of alternative pricing options for
LEC-CMRS interconnection compensation arrangements” (NPRM 4 3).




(3)  “information about interconnection compensation arrangements should be
made publicly available.” whether by tariffing. public disclosure. or some

other approach:

(4 the Commission has the authority to “implement both interim and
permanent interconnection policies”. although it seeks comments on the
appropriate form for its action (i.€., a non-binding model. or mandatory
general or specific federal requirements): and

(5)  compensation arrangements, as proposed herein. “should apply to interstate,
interexchange traffic traversing interconnections between LECs and CMRS
providers. which typically involve an interexchange carrier (IXC).”

The 1996 Act addresses the first four areas. declaring: (1) that the carriers
involved, not the Commission, need to move quicklyv to negotiate “the rates charged for
LEC-CMRS interconnection”; (2) that rates are to be set by agreement or. in the absence
of agreement, by State commission arbitration: (3) that these agreements will be made
public in the State approval process: and (4) that this Commission’s authority to mandate
interconnection rates is confined to those cases where the State commissions fail to act.
Given this clear declaration of law and national telecommunications policy, the purpose
of the NPRM as to each of these tentative conclusions has been vitiated and it should be
closed in favor of devoting limited Commission resources to other required proceedings.

The Commission mav choose. of course. to proceed solely in the area of the
charges for the interstate calls that fall within its jurisdiction. The NPRM itself suggests
that this “interstate onlv™ approach is under active Commission consideration

(NPRM 9108). However. even in this area. the Commission has before it a separate,

future proceeding ("Access Charge Reform™) which will enable it to address the very



complex rate issues involved in interstate. interexchange LEC charges on a more

complete record.’

A. The 1996 Act Sets The Procedures For
Establishi - S rco ction

As recognized in the S-NPRM, the Communications Act was amended last month
upon the overwhelming vote of the Congress and enthusiastic signature of the President
by inter alia adding provisions which deal directlv with the interconnection of LECs and
CMRS providers.7 [n Section 251(d) the Commission is directed “to establish regulations
to implement the requirements of this section” which specifically describes the respective
duties of “telecommunications carriers.” “local exchange carriers™ and “incumbent local
exchange carriers.” ® It details both that each telecommunications carrier (including L ECs
and CMRS providers) has the duty “to interconnect directly or indirectly with the
facilities and equipment of other telecommunications carriers” and that each local
exchange carrier has five specific obligations. Among these are the duty to “establish
reciprocal compensation arrangements for the transport and termination of

. 9
telecommunications.

Following this course, the Commission may still wish to indicate herein that certain (non-LEC)
CMRS access charges are properly charged to IXCs under current Commission precedent and rules
(NPRM 9 17). See, Section [V, infra.

47US.C. §§251-252
Section 251(a)-(¢).
Section 251{b){5).



Of greatest relevance to this proceeding is that the law now establishes that both
the “incumbent local exchange carriers™ and “'the requesting telecommunications carrier,”
e.g.. the NYNEX Companies and the interested CMRS providers in the NYNEX States,
are to “negotiate in good faith in accordance with Section 252. the particular terms and
conditions of agreement.”" including:

“rates, terms, and conditions that are just, reasonable, and non-

discriminatory, in accordance with the terms and conditions of the

agreement and the requirements of this section and section 252"

It could not be clearer now that the law does not authorize federally-mandated intrastate
rates. terms or conditions for LEC-CMRS interconnection. Instead, it requires that
negotiated inter-carrier agreements be timely developed pursuant to the procedures of
Section 252.

In brief outline. Section 252 (entitled “Procedures For Negotiation. Arbitration,
and Approval of Agreements”) continues the primary role for the State commissions with
respect to intrastate communications. That is. under Section 252(a) the incumbent local
exchange carrier is to negotiate “a binding agreement with the requesting
telecommunications carrier.” assisted as necessary by State commission mediation. [f

mutual agreement is impossible, the State commission is to resolve any open issues and

impose any conditions upon the parties to:

Section 251{c)(1), entitled “Duty To Negotiate™.
Section 251{c)(2)(d)



“(1) ensure that such resolution and conditions meet the requirements of Section
251. including the regulations prescribed bv the [Federal Communications |
Commission pursuant to Section 251:

(2)  establish anv rates for interconnection, services, or network elements
according to subsection (d) [Pricing Standards}; and

(3) provide a schedule for implementation of the terms and conditions by the
. -2
parties to the agreement. .

Thereafter. these agreements. whether adopted/reached by negotiation or arbitration.
“shall be submitted for approval to the State commission™ pursuant to Section 252(e).

Importantly. it is only “*{i]f a State commission fails to act to carry out its
responsibility under this section [252]" that “the [Federal Communications] Commission
shall issue an order preempting the State commission’s jurisdiction of that proceeding.”13
This law has clarified in detail the respective roles of the federal and State regulatory
authorities. There is no room for the Commission to establish an entirely federal scheme
or to mandate rates for intrastate tratfic.

B. The Principles Governing Negotiated
A ts Answer Commission Concerns

In addition to specitving the procedures under which interconnection will be

established, the 1996 Act also specifies governing principles and criteria which meet the

Section 252(¢)

Section 252(e)(5). entitled “Commission To Act [f State Wiil Not Act.” The statute also contains
specific language authorizing the State commissions to establish or enforce “other requirements of
State law in its review of an agreement, including requiring compliance with intrastate
telecommunications service quality standards or requirements.” Section 252(e)(3). The statute also
preserves respective federal and State authority under Section 332(c)(3) with respect to regulation of
CMRS providers. However. there is no federal authority found therein to separately regulate the
LECs in their provision of intrastate services. See. Section I11. B infra.



Commission’s concerns. These establish a new paradigm for achieving negotiated. cost-
based, reciprocal and nondiscriminatory agreements that will likely transform the current
LEC-CMRS interconnection landscape. Thev begin with requiring that negotiations be
commenced in good faith upon request and be completed within a six-month time frame.
Section 252(a)-(b). These provisions answer the Commission’s concern that LECs might
delay CMRS interconnection (NPRM 9 58). Next. charges under such agreements are to be
agreed upon subject to approval by the State commission (Section 252 (a). (e)). or as
arbitrated based on criteria set by the statute. Sections 252 (b). (c), (e). These requirements
negate any fear that the LECs will exert “market power™ in the making of such agreements,

and will ensure that there is ““participation in the process by regulators” (NPRM 99 12. 90).

Further. such agreements will provide for reciprocal compensation as specified by
statute (Section 251 (b)(5)) unless otherwise agreed by the parties. Section 252 (a). Such
compensation will be based on a reasonable approximation of each carrier’s “additional
costs™ for call termination (Section 252 (d)(2)), and they will not permit rate discrimination
in the transport and termination of exchange traffic with the LECs. Section 252 (e)(2).
Finally. the federal courts will directly review State commission adherence to the terms of
the 1996 Act. Section 252 (e)(6). This appellate procedure will ensure a consistent
nationwide application of the statutory terms and that State commissions do not prevent

CMRS market entry. "

14 . . ] . ) _
See. e.g., Section 332(c ¥ 3) of the Act. The Commission will have the power to act it this does not

occur.
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Overall. the new law is expected to transform LEC-CMRS interconnection
arrangements nationwide. The new paradigm for such agreements for NYNEX and other
LECs will consist of: (a) good faith negotiations: (b) mutual and reciprocal compensation;
(¢) cost-based (or surrogate) rates: (d) non-discriminatory rates; (¢) publicly-filed
contracts rather than taritfs: (f) rates mutually agreed upon by the parties. or arbitrated by
State commissions: (g) agreements approved by the State commuissions: and (h) State
approvals reviewed as necessary by the federal courts.

Given these landmark changes governing intrastate interconnection rates. it would be
inefficient to expend limited Commission resources in further exploration of the interstate

issues raised in the NPRM. Instead, the Commission’s energies in this area can be more

productively directed towards establishing the guidelines required by Section 251 in the

“Interconnection Proceeding™ and proceeding expeditiously with its planned Access Charge
Reform Proceeding (NPRM 9 17). Following this path towards implementing the new
legislation tracks closely with the first federal leadership model presented in the NPRM:

“One approach to implementing these goals would be to

adopt a federal interconnection policy framework that would

directly govern LEC-CMRS two-carrier interconnection with respect

to interstate services and that would serve as a model for State
commissions considering these issues with respect to intrastate services”
(NPRM € 108).



C. Interconnection Agreements Will Be Made Publicly Available Under
The Section 252 Procedures

As a collateral matter. the procedures specified in Section 252 will also accomplish
the Commission’s purposes in considering whether to compel the publication of such
agreements. Specifically. the NPRM expresses the Commission’s tentative conclusion
“that information about interconnection compensation arrangements should be made
publicly available...” to ensure that rates are in accordance with legal/regulatory
guidelines and are non-discriminatory (NPRM ¥ 89-90) Accordingly. the Commission
seeks comments concerning the method to achieve this objective, such as taritfing, public
disclosure or some other approach (NPRM ¥ 95).

As to the form of publication, NYNEX has long advocated voluntary carrier
agreements because these can be more flexibly applied to the business needs of the
interconnecting entities.” As above. this view is now reinforced by the approval process
directed in Section 252. L.e.. LEC-CMRS agreements must be presented to the State
commissions for approval. In this manner. they will be made publicly available as
intended by the Commission (NPRM ¥ 91). There does not appear to be either a

requirement of, or need for, tariffs in the statutory procedure.

is

See,e.g,.InT f Inter: 1on Obligati ini rcial
Mobile Radio Services: CC Docket No. 94-54, RM-8012. NYNEX Reply Comments, filed October

13. 1994 at pp. 5-6.
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I GENERAL COMMENTS (NPRM 94 4-24)

It is apparent from the foregoing that both the inquiries and tentative conclusions
of the NPRM have been obviated by the passage ot the 1996 Act and it is unnecessary for

the Commission to continue to pursue these issues. Nevertheless. the NPRM has not yet

been terminated, and because the Commission s discussion therein may be referenced in

the future as authoritative. the NPRM must be answered. '

A. There Is No Need For The Commission To Adopt Interim Policies
Governing Rates For Interconnection

Even if the Commission were to ignore new Sections 251 and 252 of the 1996 Act,

the only basis it has for acting in a narrow. special way to mandate “interim policies™ is
that such action may be necessary “to ensure the continued development of wireless

services” (NPRM 9 3). There is no basis for such concern. To begin, there is no evidence

that the development of wireless services has been impeded. The year-over-vear growth
rate of these services continues to be astonishing. running far beyond even the most
optimistic expectations. Any industry that can serve 16 million customers generating

$10.9 billion in revenues (as wireless carriers did in 1993) and then increase

' NYNEX would prefer. however, that the Commission simply vacate the NPRM as a matter of

administrative economv



subscribership by 51 percent and revenues by 31 percent the following year. is and should
be the envy of every other business venture. " In the context of an NPRM which
expresses the Commission’s concern for the “development™ of CMRS, it is significant
that this industry segment is growing at roughly ten times (10x) the growth rate of the
LECs. In noting this remarkable record. the Commission itself stated: '

“Cellular service to the public began in late 1983 and has achieved

great popularity. FEach vear, cellular subscriber growth has

approached or exceeded fifty percent -- an amazing record of

sustained growth. Approximately twenty-five million persons

subscribe to cellular service. The Commission recently estimated

that *[c]ellular service is expected to reach twenty percent

penetration, or approximately fifty-four million customers, by the

year 2000." Service revenues totaled over $14 billion in 1994.”

(citations omitted)

This “amazing record of sustained growth™ is clearly expected to continue for PCS
services. Major corporations of world-class size and capabilityv. such as AT&T Wireless
PCS. SPRINT’s WirelessCo. Pacific Telesis. Southwestern Bell and PCS PRIMECO.
have invested $7 billion in acquiring new spectrum in the “A™ and “B” Blocks alone.
while other auctions continue with notable success.'” The New York Times has reported

continued extraordinary interest in the current “C” Block PCS auction:

“Two months after the Federal Communications Commission started
an auction of wireless telephone licenses reserved for entrepreneurs,

Annual R A is of itive M itions with Respect t ial Mobil
Services, First Report. released August 18. 1995 (hereafter “First Report™), Table | “Cellular
Growth.”

First Reportat 9 13

See, FCC Press Release: "FCC Hits $135 Billion Mark In Total Net Auction Revenues,” dated
February 6, 1996

19



start-up companies backed by giant corporations pushed bidding past
$6 billion today [2/14/96] and showed no signs of stopping there.™

The capital resources of the corporate parents and sponsors backing these PCS
bidders exceed the resources of all but the world’s largest nations. These companies seek
to enter these markets because they believe that growth will continue to be explosive.
They are not dependent upon any “developmental efforts” or “interim policies.” This
market evidence demonstrates convincingly that no exigent Commission action is needed.

B. The Record Of LEC-CMRS Interconnection
Refutes The Need For Interim Action

Similarly. it is significant that there has been no record of LEC interconnection
practices frustrating wireless development. As the Commission notes, it has repeatedly
indicated that it would act as necessary upon anv complaint filed with it under
Section 208 of the Act to ensure reasonable interconnection. >’ The NPRM does not
record that the Commission has received numerous complaints, indeed any complaints, or
that any received could not be resolved adequately.

Further, there are no complaints by CMRS providers pending against the NYNEX
Companies in their State jurisdictions. On the contrary, the NYNEX Companies have

provided interconnection on request. with the charges for such interconnection governed

" New York Times, dated February 14, 1996, at page D1 see also New York Times, dated February
26, 1996, at page D1 (bidding reached $6.97 billion by Friday. February 16, 1996 ““and the end was
stilf nowhere in sight™}

*'" In the Matter of Implementation of Sections 3(n 2 of the Communications Act, Regulat
Treatment of Mobile Services, GN Docket No. 93-252. Second Report and Order, 9 FCC Red. 411,

1498 (released March 7. 1994)
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--with this Commission’s own concurrence -- by their State regulatory commissions.
There is also no record that these State commissions have failed to act responsibly in
addressing these issues. frequently in the context of developing progressive policies for
intrastate competition. The NPRM itself notes that “most [.LECs and cellular carriers say
they are satisfied with the current process”™ (NPRM ¥ 83). Further, their principal
industry representative association (CTIA) has recently stated that: ““[c]ellular companies
and LECs have negotiated and implemented satisfactory interconnection agreements’ and
that these agreements “generally produce fair and non-discriminatory interconnection
arrangements.”23

As reported to the Commission last summer (NPRM 9 22) and as discussed with
all inquiring carrier representatives, the NYNEX Companies will afford the same
interconnection arrangements to PCS providers. They will also proceed to negotiate new
agreements in accordance with the principles of the 1996 Act. as requested. with the
expectation that the agreements reached will be approved by the State commissions.

In summary. there would be no need for the Commission to undertake a wholesale

revision of its traditional interconnection policies. even in the absence of the 1996 Act.

= “FCC Policy Statement on Interconnection of Cellular Systems”, attached as Appendix B,

Memorandum Opinion and Order, mmﬂgmmmmmmumm
Use of Spectrum For Radio Common Carrier Services, 59 Rad. Reg. 2d 1275 (1986).

> Comments of Cellular Telecommunications Industry Association. Docket 94-54, at 18 and 20
(September 12, 1994)



C. If Undertaken, The Proposed Reversal Of Established Commission
Policies Woul nlawful As Well As Unwise

The proposals in the NPRM would significantly depart from past Commission
policies. This departure will have immediate and adverse consequences on the LECs.
For the NYNEX Companies, the adoption ot ~bill and keep™ would result in a loss of
approximately $48 million in revenues (based on 1995 CMRS traffic levels). and far more
in 1996 and beyond as CMRS traffic (including new PCS carriers) continues to grow.
(Importantly, this loss will be severely aggravated as [XCs begin to terminate their traffic
to LECs via CMRS providers to gain the advantage of preferential rates.)

The Commission may not effect such a wholesale reversal of its established
policies without a clear evidentiarv record and factual findings that support the change.
Specifically. the Commission is required to provide a "satisfactory explanation” that

clearly articulates the grounds for its departure from its prior policies.24 Moreover. courts

**" Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. ns. Co.. 463 U.S. 29, 43 (1983), appeal after
remand, State Farm Mut. Auto. [ns. Co. v. Dole, 802 F.2d 474 (D.C. Cir. 1986). cert. denied sub
nom., New York v, Dole, 480 U.S. 951 (1987) ["State Farm"]: American Fed'n of Labor & Cong. of
Indus. Orgs. v, Brock, 835 F.2d 912,917 (D.C. Cir. 1987) (citing Atchison, Topeka & Santa Fe R.R.

v. Wichita Bd. of Trade, 412 U.S. 800 808 (1973)): Greater Boston Television Corp. v. Federal
__Lt_mmj_a_ugns_CQmm_n 444 F.2d 841, 852 (D.C.Cir. 1970), cert. denied 403 U.S. 923 (19711 ("an
agency changing its course must supply a reasoned analysis indicating that prior policies and
standards are being deliberately changed, not casually ignored. [note omitted] and if an agency
glosses over or swerves from prior precedents without discussion it may cross the line from the
tolerably terse to the intolerably mute. [cite omitted"]; New Y nei 'n_of Civilian
Technicians v. F.L.R.A.. 757 F.2d 502, 512 (2d Cir. 1985), cert. denied, 474 U.S. 846 (1985) ["New
Yo il"] ("The need to give particularized findings is especially critical when the decnsmn
constitutes an overruling ot an established policy™.
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have held that the change in policy must be justified by the record.”” There also must be a

2

“rational connection between the facts found and the choice made.”

Here. the proposals fail to meet these requirements. Most notably, the
Commission has proposed to "remedy" non-existent barriers to CMRS entry. without
establishing that such barriers exist. that the proposed change in policy would. in fact.
overcome the barriers and facilitate entry. or that the States were not already taking
appropriate measures in accordance with previously established Commission policies to
assure a competitive market. This then is a remedy without a malady.

State Regulation. The only criticism which the Commission levies at its current
policy is that "LECs clearly would benefit competitively from maintaining high. even if
symmetrical, interconnection charges," because .LECs terminate more calls for CMRS
providers than CMRS providers do for LECs (NPRM 9 14). In order to justify the
remedy proposed in the NPRM, the Commission must show at a minimum that States are
restricting entry because of unreasonably high interconnection charges. The NPRM
makes no such findings. and none can be made given the robust expansion of CMRS

services and the lack of any evidence that interconnection charges, in particular, are so

*  State Farm, 463 U.S. at 43 (agency rule would normally be considered arbitrary and capricious if
agency has failed to consider an important aspect of the problem, or offered an explanation for its

decision that runs counter to the evidence.): New York Council, 757 F.2d at 508 (citing to State
Farm, 463 U.S. 29).

*® State Farm, 463 U.S. at 43 (quoting Burlington Truck Lines, In¢. v. United States, 371 U.S. 156. 168
(1962)).



prohibitively high that they form a barrier to entry: nor do they constitute a significant
portion of most CMRS end user customer airtime rates.

Reasonable Alternatives. In addition, "the agency must consider reasonably

obvious alternatives and. if it rejects those alternatives. it must give reasons for the
rejection. sufficient to allow for meaningful judicial review™. including an explanation of
why the rationale for the existing policy 1s "no longer dispositive™ (emphasis omitted).”’
Thus. the Commission must consider alternatives which do not disrupt the current balance
of federal and State regulation which would accomplish its objectives to encourage entry
(to the extent it finds entry 1s impeded by interconnection policies) and explain why such
alternatives are not appropriate.28 [n this case, if the LECs have market power and may
have the incentive to erect barriers to CMRS entry in the form of high (even if
symmetrical) interconnection rates. the NPRM fails to establish that State rate regulation
has not adequately addressed this problem. The Commission implicitly recognized this
fact in finding that "a large number of states have removed many of the legal barriers to

competition for local services” (NPRM 9 24), and that "[w]e recognize that states share

" New York Council, 757 F.2d at 508; Gulf Power Co. v. Feder ' Regulat 'n, 983
F.2d 1095 (D.C. Cir. 1993} (holding agency erred in imposing a disproportionately harsh sanction

without explaining its reasoning for departing from past policy and failing to examine "possible
alternative sanctions").

- See Administrative Procedure Act, 5 U.S.C. § 706(2)(A) (1994); State Farm, 463 U.S. at 42.

Compare People of the State of California v. Federal Communications Comm’n, 96 Cal. Daily Op.
Serv. 671M, 1996 WL 35901 (9th Cir. 1996) [“California v. FCC”] (upholdmg FCC free passage

rule “because the record shows the FCC examined the relevant evidence and adequately explained all
aspects of the decision™
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our goals of stimulating economic growth by promoting the development of CMRS,
which would upgrade the nation's telecommunications infrastructure and would help
make available broader access to communications networks" (NPRM 9 107). Tested
against this background, the adoption of the proposals made in the NPRM to impose new
federal interconnection mandates that would preempt State implementation of these
policies do not withstand the rationality test.

Interim Rates. The NPRM cannot justify its change in policy by labeling its
proposal as an "interim" rule. The fact that an agency proclaims a rule to be interim does
not shield it from the need to satisfy the standards described above.” Virtually every rule
and policy is "interim" in the sense that it is subject to change if circumstances change or
the agency uncovers additional information warranting modification. An "interim’ rule
is subject to the requirements of the Administrative Procedures Act (“APA™), including
the right to obtain judicial review, to the same extent as a “final” rule.”’ In any event.
application of the legal standard that an agency must provide a reasoned opinion or

analysis to support a change in policy is applicable to any administrative

* ! . Feder wer 'n, 515 F.2d 347. 358, n.64 (D.C. Cir.) cert. denied
423 U.S. 906 (1975) (citation omitted) (Federal Power Commission cannot deviate from statutory
standard. even where a regulatory action may be temporary. because "not even 'a little unlawfulness

is permitted"").

' See, e.g., Independent U.S. Tanker Owners Committee v. Lewis, 690 F.2d 908, 918 (D.C. Cir. 1982)
(“calling the rule adopted an “interim’ one does nothing to insulate it from the judicial review
authorized in the APA™); Gas Appliance Mfrs. Ass'n, Inc. v, Dept. of Energy, 773 F. Supp. 461, 464
(D.D.C. 1991) reversed on other grounds 998 F.2d 1041 (D.C. Cir. 1993) (Under APA, Court "can

review the interim rule as a final agency action, regardless of whether the interim standard may differ
from the final standard to be promulgated after the demonstrated projects are completed™).
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decisionmaking.” The NPRM has failed to establish any basis for implementing an
interim policy particularlv when. as noted above. the NYNEX Companies will experience
a loss of revenues in excess of $48 million™ even if the “interim policies™ are in place for
only one year.33
In sum. the Commission cannot proceed on any basis. interim or otherwise,
without meeting the prerequisites necessary for the adoption of a change in policy. The
discussion set forth in the NPRM falls short of the necessarv showings. Moreover, the

Commission now has no reason to act on a piecemeal. short-term basis, given the recent

passage of the 1996 Act.

. See, e.g., Citizens Aw. N Ing. v. lear Regulato mmission, 59 F.3d 284, 291

(tst Cir. 1995) (policy change announced in two internal staff memos that failed to give justification
or reasoning for change is arbitrary and capricious).

- Compare California v. FCC, (Commission order upheld over protests of IXC inter alia because the
Commission found based on record evidence that [XCs marginal costs of transporting CPN over
completed SS7 systems were de minimus and that I XCs were already recovering their overall
investment in the system).

NYNEX understands that the press of the regulatory workload can cause “interim policies” to remain
in effect for years. Unfortunately, the current workload requirements for implementing the 1996
Act. and the budget-related shortage of Commission personnel. strongly indicate that these “interim
policies”™ may be long-standing in effect.
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IIl. COMPENSATION FOR INTERCONNECTED TRAFFIC BETWEEN LECs
AND CMRS PROVIDER’S NETWORKS (NPRM €925-81)

The Commission turns next to the issues of LEC-CMRS interconnection which are

at the heart of the NPRM. It first considers existing compensation arrangements, general

pricing principles. and its specific pricing proposals (NPRM 99 25-81). These are
addressed in Section A below. as requested. Thereafter, it addresses the “implementation
of compensation arrangements,” discussing the form of such arrangements (e.g..
negotiated agreements. tariffs, other) and jurisdictional issues relating to its authority to

require specific arrangements (NPRM 99 82-113). These are addressed in Section B

below, as requested. More importantly. these inquiries have been answered by the 1996
Act and set on a course for resolution which does not require their further pursuit herein.

A. Co nsation Arran nts (NPRM 99 27-41

The NPRM theoretically divides all compensation arrangements into three
categories: “reciprocal.” “cost-based” and “bill-and-keep.” The NPRM also inquires into
the activities of State regulatory commissions in this area (NPRM 99 40-41). In fact. LEC
compensation arrangements cannot be so easily categorized. resulting as they do in the
resolution of manyv complex State rate structure and level issues for local exchange

service issues. The 1996 Act has recognized this complexity and has specifically avoided



mandating any specific compensation arrangement. Instead, Congress left such matters
for mutual intercarrier resolution in accordance with statutory principles. subject for
intrastate communications to State commission approval. This legislative scheme fits
well within the type of State regulatory activity governing the NYNEX Companies te
date, which is described below. Nevertheless, with the advent of new federal law,
NYNEX recognizes that a new interconnection paradigm has been established which will
require both LECs and State commissions to reevaluate past positions.

(1) Past State Commission Actions Have Provided For
Reasonable NYNEX Interconnectio r

The Commission first seeks information concerning the extent to which State
commissions have provided for a regulatory scheme ensuring timely interconnection at
reasonable rates. As discussed below. the State commissions governing the NYNEX
Companies have been actively involved in LEC interconnection rates as they also
considered the broader issues of intrastate competition generally.

To begin, the key leadership role played by the New York State Public Service
Commission (“NY PSC™) in establishing rules for intrastate service competition is well
known. In adopting a performance-based incentive regulation plan for NYT, the NY PSC
has also established the parameters for LEC-CMRS interconnection charges pursuant to
which NYT rates are now filed in State tariffs.

Similar State interest and activity has been demonstrated throughout the remainder

of the Northeast. In Maine. the Public Utilities Commission has approved the rates



